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without reduction, limitation, offset or adjustment of any kind,
all amounts authorized by Authority in accordance with Designated
Rates which are in addition to the rates authorized to be charged
at the Designated Facility or Facilities and said payment shall be
made at the timés and in the‘manner specified by the Authority.
3.03 Notwithstandihg any other provision of the Agreement, and
in addition to all rates and charges otherwise allowed under the
Agreement, Contractor shall collect from all residential and non-
residential customers whose Solid Waste 1is delivered to the
Designated Facility or Facilities the collection rate amounts
specified by the Authority for such services and no more.

3.04 Collection of the amount authorized by Section 3.03 of
this Amendment is hereby authorized to begin upon the date that
Contractor commences delivery of Directed Wastes to the Designated
Facility.

4. IN LIEU SURCHARGE

4,01 Notwithstanding any other provision of the Agreement, and
in addition to all rates and charges otherwise allowed under the
Agreement, Contractor shall collect from all residential and non-
residential customers an In Lieu Surcharge when and if such In Lieu
Surcharge is authorized by the Authority and such collection shall
be in such amoﬁnts and at such times as specified by the Authority.
4.02 Contractor agrees tb pay over to the Authority or another
party designated by Authority, without reduction, limitation,

offset or adjustment of any kind, all amounts collected pursuant to
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Section 4.01 of this Amendment at the times and in the manner
required by the Authority.
4,03 All amounts collected by Contractor pursuant to Section
4.01 of this Amendment, including interest earnings on said
amounts, shall be held in trust by Contractor for benefit of the
Authority or other party designated by Authority.
4,04 All amounts collected by Contractor as an In Lieu
Surcharge shall be deposited in a segregated account ("In Lieu
Surcharge Account"). |
4.05 The date of collection of the amount authorized by
Section 4.01 of this Amendment shall begin upon the date specified
from time to time by Authority as the effective date of an In Lieu
Surcharge and continue for the period specified in Authority’s
notification to City and Contractor of the Authority’s
authorization of an In Lieu Surcharge.

5. SECURITY INTEREST
5.01 Contractor and City agree to take all such action as may
be required to grant and perfect a security interest in the In Lieu
Surcharge Account established pursuant to Section 4.04 of this
Amendment, including interest earnings thereon, to the Authority or
the Authority’s assignee.
5.02 Contractor warrants and represents that it has not

granted a security interest in, or otherwise encumbered, the In

~Lieu Surcharge Account or funds required to be deposited therein

and covenants not to grant any other security interest in said
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amounts.
5.03 It is understood and agreed that Contractor shall have no
title or other interest in the In Lieu Surcharge Account except as
trustee; that Contractor has no right to retain, disburse, use,
apply or encumber funds required to be collected as an In Lieu
Surcharge and is expressly prohibited from doing so except as
disbursement of funds is expressly provided for in Section 4.02 of
this Amendment; and that Contractor shall not commingle its own
funds or other funds with the In Lieu Surcharge Account.
6. AUTHORITY AS THIRD PARTY BENEFICIARY
6.01 The provisions of this Amendment are expressly declared
to be intended for the benefit of the Authority, in addition to
City and Contractor.
6.02 The Authority is an intended third party beneficiary of
this Amendment and shall have the right to pursue all available
legal and equitable remedies to enforce the provisions of this
Amendment.
7. SALVAGE RIGHTS

All salvage rights granted to Contractor by the Franchise
Agreement aré hereby deleted from the Agreement during any period
where the Authority directs City and Contractor to deliver Directed
Waste to the Designated Facility or Facilities.

8. INTERIM RECYCLING CENTER

8.01 The parties acknowledge that a portion of the rates being

collected under the Franchise Agreement for the establishment and
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operation of the Interim Recycling Center will be included in
Designated Rates beginning on the date specified by Authority for
commencement of delivery of Directed Waste to the Designated
Facility.

8.02 City and Contractor agree that Authority shall determine
the amounts being collected under the Franchise Agreement for the
establishment and operation of the Interim Recycling Center and
that, upon commencement of delivery Directed Wastes to a Designated
Facility, all said amounts will be a part of Designated Rates and
shall not otherwise be collected under the Agreement.

8.03 The provisions of this Section 8 shall not be applicable
to the cCity of E1l Cerrito.

9 .. BOOKS AND RECORDS

9.01 Contractor shall keep adequate books and records of the
revenue from rates and fees charged pursuant to Article 3 and
Article 4 hereof and the Contractor’s expenses incurred in
accordance with Article 3 and Article 4 hereof. Contractor shall
make available its records respecting such revenue and expenses
during business hours upon reasonable notice. |

9.02 Contractor shall make quarterly reports to the Authority
of its revenue and expenses set forth in Section 9.01.

9.03 Contractor shall make quarterly reports to the Authority
on the amount of Solid Waste collected by the Company hereunder and
the disposition of said Solid Waste. Such reports shall be in such

form and detail as may be required for the City and/or the
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Authority to accurately report compliance with Solid Waste
diversion requirements.

9.04 Contractor shall either (a) keep adequate books and
records showing disposition of all Solid Waste collected pursuant
to the Agreement and allow Authority to inspect same during normal
business hours upon reasonable notice, or (b) implement Solid Waste
allocation methods and procedures approved from time to time by the
Authority. The Contractor shall cooperate with and assist the
Authority in the Authority’s development of Solid Waste allocation
methods and procedures.

10. MISCELLANEQOUS PROVISIONS

10.01 In furtherance of the representations, warranties and
covenants contained in this Amendment, whenever and so often as
requested by Authority or any assignee thereof, City and Contractor
agree to promptly execute and deliver or cause to be delivered all
such other and further assurances, documents or instruments and
promptly do so or cause to be done all such other and further
things as may be necessary or reasonably required in order to
further and more fully vest in the Authority, or its assignee, all
advantages, benefits, interest, powers, privileges and rights to
be conferred upon Authority by this Amendment.

10.02 Both parties and their respective legal counsel have
independently reviewed this Amendment and agree that any rule that
ambiguities are to be construed against the draffing party shall

not apply.
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10.03 This written Amendment contains all of the
representations and sets forth the complete agreement of the
parties with respect to the subject matter hereof. Except as
specified in this Amendment, any prior correspondence, drafts,
memoranda, agreements, warranties or representations with respect
to the subject matter of this Amendment are superseded in total by
this Amendment.

10.04 In the event of conflict between this Amendment and the
other provisions of the Agreement, this Amendment shall control and
if any term or provision of the Agreement or other agreement
between the City and Contractor could be construed to in any way be
in conflict with the provisions of this Amendment, the provisiohs
of this Amendment shall control.

10.05 If for any reason, any Solid Waste that is subject to
collection pursuant to the Agreement is held not to be subject to
collection under thé Agreement by the State or Federal Legislature,
or a court, agency or administrative authority (other than City,
Authority, or Contractor) with jurisdiction over the parties, the
parties intend that the Agreement shall remain in effect with
respect to any Solid Waste not so identified.

10.06 Nothing in this Amendment shall prevent the City from
directing Contractor to deliver Solid Wastes to the West Contra
Costa Sanitary Landfill prior to the Authority’s direction to begin
delivery of Directed Waste to the Designated Facility or
Facilitie;.
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10.07 Nothing in this Amendment is intended to alter the rights
of City and Contractor with respect to collection of Solid Waste,
rather, this Amendment is intended to address only those matters
specifically set forth herein.
11. NOTICES

A copy of any notice required or permitted under the
Agreement which pertains directly or indirectly with the subject
matter of this Amendment shall be provided to Authority
concurrently with the delivery of said notice to the other party
and said notices shall be addressed to: West Contra Costa
Integrated Waste Management Authority,‘One Alvarado Square, San
Pablo, California 94806, Attention: Executive Director, Fax. No.
(510) 236-1636, or other such address or Fax Number as the
Authority may specify in writing to the parties.

12. EFFECTIVE DATE

This Amendment shall become effective upon the Closing
Date of the IRRF Financing, provided said closing date occurs prior
to March 31, 1994. The provisions of Section 2, 3 and 7 of this
Amendment shall expire and cease to be of further force and effect
at such time as the Authority ceases to have the right, whether by
contract or otherwise, to require City to deliver Solid Waste to
the Designated Facility or Facilities. Any expiration of such
provision shall not affect any other provisions of the Agreement,
which shall remain in full forcé and effect in accordance with
their other applicable terms without giving further effect to such

expired provisions.
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FOURTH AMENDMENT TO THE
WEST CONTRA COSTA INTEGRATED WASTE MANAGEMENT AUTHORITY
JOINT EXERCISE OF POWERS AGREEMENT

This Fourth Amendment to the Joint Exercise of Powers Agreement (Agreement) is entered into
effective March 10, 2011 by and among the City of Richmond, a municipal corporation, The City
of Herctiles, a municipal corporation, the City of Pinole, a municipal corporation, the City of El
Cerrito, a municipal corporation, and the City of San Pablo, a municipal corporation.

The above listed cities entered into an original agreement dated April 2, 1991. Except as
amended, all other terms, conditions and provisions of the Agreement remain unchanged.

ACCORDINGLY, THE MEMBERS AGENCIES HEREBY AGREE AS FOLLOWS:
Section 1. Section 7.4 of the Agreement is hereby amended and revised to state as follows:

“74 Officers. The Authority shall have seven officers: a Chair, a Vice Chair, a Manager, a
General Counsel, a Secretary, a Treasurer and a Controller. The Manager, General Counsel,
Secretary, Treasurer and Controller shall not be employees of the Member during the period that
he or she serves as an officer of the Authority unless, in the case of the Secretary, Treasurer and
Controller, the Board takes specific action to authorize use of a Member’s employee in that
capacity. None of the officers (including Chair and Vice Chair) shall be an employee or
otherwise be affiliated with the owner of the IRRF (if an IRRF is privately owned in whole or in
part) or the operator of the IRRF. The Board shall select a Chair and Vice Chair from among the
Directors who shall hold office for a period of one year commencing February 1 of each calendar
year. At no time shall the Chair and Vice Chair be representatives of the same Member. No
person shall serve consecutive terms as the Chair and no person shall service consecutive terms
as Vice Chair. Successive Chairs shall not representatives of the same Member.”

Section 2. The Fourth Amendment shall constitute the written instrument of approval
required by Section 19 of the Third Amendment and Restatement of the Joint Exercise of Powers
Agreement (Agreement) dated as of March 6, 1995.

IN WITNESS WHEREOF, the Members have caused this Fourth Amendment to be duly

executed and attested by their respective officers, duly authorized so to act, as of the date set
- forth in the first paragraph of the Fourth Amendment. '
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